KMF MNERAL RESORES NG
| BLA 96-2/0, 97-480 Deci ded Qrtober 21 1999

Appeal s fromdecisions of the Tulsa Ostrict Gfice, Bureau of Land
Minagenent, and the Royalty Val uation O vision, Royalty Minagenent Program
Mneral s Minagenent Service, assessing advance royalty in lieu of production
for the first and second continued operation years under coal |ease GKBLM
017612.

Decision in | BLA 96-270 affirned; |BLA 97-480 di snissed.

1 Appeal s: Jurisdiction--Mneral s Mnagenent Servi ce:
Appeal s to Orector: General ly--Riles of Practice:
Appeal s: Dsmissal --Riles of Practice: Appeal s:
Jurisdiction

Snce 30 CE R Part 290 gives the Board
jurisdiction only over appeal s of decisions of the
Drector, MM a direct appeal to the Board of a
decision of an M official wll be dismssed for
lack of jurisdiction where the appellant has not
first obtai ned reviewof the decision by the
Drector, M\&

2. (oal Leases and Permits: Royalties

A BLMdeci si on assessi ng advance royalty in lieu of
continued operation wll be affirned where the coal
| essee has not shown error in the nethod used to
determne the unit val ue of the recoverabl e coal
reserves under 43 CF. R § 3483.4(c).

APPEARAINES Wl liamJ. Bullard, Esg., and Kinterly K B ayl ock, Esg.,

kl ahona Gty, klahona, for KMF Mneral Resources, Inc., and Janes M Reed,
Esg., Tulsa, klahona, for KMF Mneral Resources, Inc., and/or al G eek
Mneral's, Inc.; Arthur Arguedas, Esg., Gfice of the Held Solicitor, US
Departnent of the Interior, Santa Fe, New Mexico, for the Bureau of Land
Managenent .

AN ON By CBPUTY (H BF ADM N STRATI VE JUDGE HARR' S
KMF Mneral Resources, Inc. (KMF), has appeal ed the February 21, 1996,

decision of the Tulsa Dstrict Gfice, Bureau of Land Managenent (BLM,
assessi hg an advance royalty of $79,437.80 in lieu of production for
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the first continued operation year ending on January 31, 1996, for Federal
coal |ease OBLMO017612. The Board docketed this appeal as | BLA 96-270.

KMF has al so appeal ed a deci sion of the Royalty Val uation O vi si on,
Royal ty Minagenent Program Mneral s Minagenent Service (MB), that it
recei ved on June 3, 1997, requiring the paynent of $103, 070.88 i n advance
royalty inlieu of production for the | ease' s second continued operation
year whi ch began on February 1, 1996. 1/ The Board docketed this appeal as
| BLA 97-480. 2/

KMF obtai ned record title to Federal coal |ease GKBLM 017612,
effective Decenber 1, 1993, through an assi gnnent fromEBEvans Gal CGonpany
approved by BLMon Decenber 16, 1993, in accordance wth an Cctober 8, 1993,
order of the US Bankruptcy Qourt for the Véstern Dstrict of (kl ahona
(Gase No. 92-16745-BH (Chapter 11)). The | ease, whi ch entraces 1, 868. 65
acres of publiclandinsecs. 24 and 25 T. 9N, R 24 E, and secs. 17,

18, 19, 20, and 30, T. 9N, R 25 E, Indian Mridian, Le Hore Qunty,

(kl ahona, had achi eved diligent devel opnent in January 1991, thus subjecting
it tothe continued operation or advance royalty paynent requirenent (see 43
CFR 88 3483.1 and 3483.4), but had produced no coal since Mwrch 1991. In
confornance wth the Bankruptcy Qourt order, BLMwai ved the requi red paynent
of advance royalty in lieu of continued operation for the period February 1,
1991, through July 16, 1994, after which KMF was to produce the conti nued
operation requirenent of 48,200 tons of coal, mnus the 4,051 tons of coal
produced fromthe | ease during February and March 1991, in order to fulfill
the continued operation obligation for the year ending January 31, 1995.

See My 31, 1995, B MDecision at 1-2.

In response to a request by KMF, on July 3, 1995, BLMgranted KMF an
extension of tine until February 1, 1996, to produce 39,608 tons of coal
fromthe | ease or pay advance royalty in lieu of production. B.Mderived
the 39,608-ton figure by subtracting the 4,051 tons of coal produced during
February and Mrch 1991 and the 4,541 tons of coal produced whil e devel opi ng
the site for underground nining operations during February and Mrch 1995
fromthe continued operation requirenent of 48,200 tons of coal. See June
26, 1995, B.M Menorandumfrom Supervi sory Geol ogi st, Tulsa Dstrict Gfice,
BLM to Supervisor Land and Mneral Support Team Tul sa O strict Gfice,
BLM at 2, see also Ar. 22, 1996, BLMLetter to KMF s counsel at 1.

1Y This appeal was filed by KMF "and/or its successor ininterest al
Geek Mnerals, Inc. ('Qa Qeek')." The record indicates that Ga G eek
purchased all of KMF s assets, including Federal coal |ease BLM017612, at
anonudicia foreclosure sale on June 27, 1997. For sinplicity, we will
refer to KMF and al Geek collectively as "KW "

2/ KMFfiled notices of appeal of the MM decision wth both MM and BLM
stating inthe Juy 2, 1997, letter transmtting the appeal to BLMthat M&
had advi sed the conpany that appeal s chal l enging the actual inplenentation
of an advance royalty charge had to be filed wth BLM MV docket ed KMF s
appeal as MMB-97-0148-MN but closed it onits records as being transferred
to BM As discussed infra, MM advi ce was erroneous.
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By letter dated Gctober 4, 1995, BLMremnded KMF that it had until
February 1, 1996, to produce 39,608 tons of coal or pay advance royalty in
lieu of production for the first continued operation year ending on January
31, 199, as required by 43 CF.R 8§ 3483.4. B.Mexplained that advance
royal ty woul d be conputed based on 8 percent of the fair narket val ue of the
39,608 tons of coal and that a | ate paynent charge might be added to any
advance royalty paynent. BLMal so advi sed KMF that any request for
suspensi on of the second continued operation year requirenent and paynent of
advance royalty in lieu thereof had to be nade no later than 30 days after
the February 1, 1996, begi nning of that continued operation year.

h February 21, 1996, BLMissued a deci sion directing KMF to pay
$79,437.80 in advance royalties wthin 60 days, citing KMF s failure to
produce the required 39,608 tons of coal for the first continued operation
year of the lease. B.Minforned KMFthat if it did not nake the paynent
wthin the 60-day period, the agency woul d recormend cancel | ation of the
lease. BLMbased its advance royal ty assessnent on val uation infornation
provided by MM vhich indicated that the fair narket unit val ue for advance
royal ty purposes was $25.07 per ton. Inreaching this unit val ue, M\&
utilized sal es tonnages and val ue data fromfive produci ng Federal coal
leases in (klahona to cal cul ate the wei ghted net average price per ton for
the July 1995 through January 1996 period. See Feb. 27, 1996, Menorandum
fromChief, Solid Mneral s Val uati on Branch, Vel uation and S andards
Dvision, M to Geol ogi ¢/ Engi neering and Mning Servi ces Team Tul sa
Dstrict Gfice, BLM(Feb. 27, 1996, MVE Menor andun).

KMF appeal ed this decision to the Board, challenging only the
estinated unit val ue of $25.07 per ton. The Board granted KMF s petition
for a stay of BLMs deci si on.

By nenorandumdat ed Mrch 27, 1997, BLMnotified M that KMF had
nei ther pai d advance royalty in lieu of production for the second conti nued
operation year nor produced the required coal tonnage for that year on or
before February 1, 1997. B.Mindicated that it planned to i ssue a decision
requiring paynent of delinquent royalty and that it needed a unit price upon
whi ch to base the royalty. B.Masked MM to provide a unit price for coal
sold tothe AES Shady Point plant at Panama, (kl ahona, for the period
February 1, 1996, through January 31, 1997, noting that the plant al so
pur chased coal fromleases held by Farrel | -CGoper Mning Gonpany and GJ
M ni ng Gonpany, | nc.

O April 15, 1997, B.Msent KMF a reminder that the third continued
operation year for the | ease had begun on February 1, 1997, and that the
conpany had until February 1, 1998, to produce 48,200 tons of coal (1
percent of the recoverabl e reserves) fromthe | ease or pay advance royalty
inlieu of production.

O Jure 3, 1997, KMF recei ved a deci sion fromM& directi ng KMF to pay

$103,070. 88 in advance royalty for the | ease' s second continued operation
year whi ch began on February 1, 1996. Mb explained that it had
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cal cul ated the advance royalty pursuant to 43 CF R 8 3483 4(¢),

mul tiplying the recoverabl e coal unit val ue ($26.73 per ton) by 1 percent of
the recoverabl e coal reserves as provided by BLM (48,200 tons) by the mne
type royalty rate (8 percent).

KMF appeal ed the MV deci sion to the Board.

[1] As aninitia nmatter, we nust dismss KMF s appeal of the MG
deci sion, docketed as IBLA 97-480. lhder 30 CE R § 290.2, final orders
and decisions of MMB officers are appealable only to the Drector, M&
Decisions of the M DOrector are then appeal able to this Board. 30 CER
8§290.7. As statedinnote 2, supra, KMF attenpted to protect its interest
by filing an appeal of the June 3, 1997, M\V& decision wth both M and BLM
followng the receipt of incorrect advice fromM& Thereafter, MG
erroneously closed out KMF s appeal of that decision. Neverthel ess, M\VB
error cannot vest this Board wth jurisdiction over the M decision. 9 nce
this appeal was not taken froma decision issued by the Drector, M we
have no jurisdiction to entertain the appeal and it nust be di smssed. 3/
See Mbil Exploration & Producing US Inc. (On Reconsideration), 148 |1 BLA
297, 298-299 (1999).

Wi e we coul d renand the case to MB wth directions to reopen KMF s
appeal of the June 3, 1997, decision, to do so woul d serve no usef ul
purpose. The principal issue presented inthat case is the sane as in | BLA
96-270. Thus, our disposition of KMFs appeal in | BLA 96-270 establishes a
control I'i ng precedent.

[2] Section 7 of the Mneral Leasing Act, as anended by section 6 of
the Federal al Leasing Act Anendnents of 1976, 30 US C § 207(b) (1994),
subj ects coal |eases "to the conditions of diligent devel opnent and
conti nued operation of the mne or mnes, except where operations under the
lease are interrupted by strikes, the elenents, or casualties not
attributable to the | essee,” and provides that the Secretary nay suspend the
cont i nued

3/ KMF al so appears to be attenpting to separately appeal the BLMesti nat e
of 1 percent of the recoverable coal reserves included in the M deci sion.
It states that B.Madvised it of the 48,200 ton conti nued operation
requirenent in a notice dated Aor. 15, 1997. Any appeal of that requi renent
was therefore due wthin 30 days after service of that BLMdecision. 43
CFER 84.411(a). V¢ have no record of an appeal of that requirenent, and,
therefore, we have no jurisdictiontoreviewits nerits. See, e.g., King
Broadcasting @., 129 IBLA 265, 266 (1994). Ve note, however, that KMF
erroneously relies on the first continued year production requirenent of
only 39,608 tons of coal as evidence of the excessiveness of the 48, 200-ton
second continued operation year production requirenent. The record clearly
denonstrates that B Marrived at the | ower tonnage for the first continued
operation year by reducing the required 48,200 tons by the anount of coal
KMF had previ ously produced fromthe | ease in February and March 1991 and in
February and Mrch 1995, See June 26, 1995, B.M Menorandumfrom Super vi sory
Geol ogi st to SQupervisor Land and Mneral Support Teamat 2; see al so Aor.
22, 1996, B MLetter to KMF s counsel at 1.

151 I1BLA 38



| BLA 96-270, 97-480

operation requi renent upon paynent of advance royalties if he determnes
that the suspension wll serve the public interest. In order to achi eve
diligent devel opnent, a | essee nust produce commercial quantities of coal,
i.e., 1 percent of recoverable coal reserves, wthin 10 years after either
the effective date of the | ease or the effective date of the first |ease
readj ustnent after August 4, 1976. See 43 CF. R § 3480.0-5(a)(6), (12),
and (13). Followng diligent devel opnent, the | essee nust continue
operations by produci ng coomercial quantities of recoverabl e coal reserves
in each of the first 2 continued operation years i nmedi atel y afterwards and
an average anount of not |ess than conmercial quantities of recoverabl e
reserves per continued operation year thereafter conputed on a 3-year basis.
Se 43 CFER 8 3480.0-5(a)(8). The continued operation requirenent nay be
suspended by paynent of advance royalty in lieu of production, in an anount
equi valent to the production royalty that woul d be owed on 1 percent of the
recoverabl e coal reserves. Se 43 CF R 88 3480.0-5(a)(1), 3483 1(a)(2),
3483.3(a)(2), and 3483.4; Ak Land @., 132 IBA 235 236 (1995); Qoastal
Sates Energy @., 110 IBLA 179, 182 (1989); Weéstern S ope Garbon, Inc., 98
| BLA 198, 201 (1987).

KMF chal | enges only the estimated unit val ue ascribed to the coal .
Lhder 43 CF. R § 3483.4(c),

[t]he unit val ue of the recoverabl e coal reserves for
determini ng the advance royalty paynent for a Federal |ease or
[logical mning unit (LMJ)] shall be:

(1) The unit value for production royalty purposes of coal
produced and sol d under the Federal coal |ease or LMU during the
i nmedi at el y precedi ng producti on royal ty paynent period; or

(2 Qonputed at the average unit price at which coal from
other Federal |eases in the sane region was sol d duri ng such
period, if no coal was produced and sol d under the Federal coal
lease or LMJU during the inmedi atel y precedi ng royalty paynent
period, or if the authorized officer finds that there is an
insufficient nuniber of such sales to determne such val ue
equi tably; or

(3) Determined by the authorized officer, if there were no
sal es of Federal coal fromsuch region during such period or if
the authorized officer finds that there is an insufficient
nuniber of such sal es to determine such val ue equitably.

MVB determned the unit value in this case in accordance wth 43
CFER 83483.4(c)(2. M&utilized sal es tonnages and val ue data fromfive
produci ng Federal coal |eases in (klahona for the July 1, 1995, through
January 31, 1996, period, to conpute the wei ghted average net unit price per
ton. MMBnoted that the net unit prices per ton, which ranged from$22. 06
to $26.90, and the net royalty val ues refl ected approved washi ng or
transportation all onances. Based on this data, MM cal cul ated the wei ght ed
average net unit price as $25.07 per ton. See Feb. 27, 1996, M\&
Menor andum
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KMF disputes MMB unit value, asserting that its reviewof the 1995
narket price to the three nost readily accessibl e purchasers of its coal
indicates that the appropriate unit value is $18.19 per ton. KMF contends
that the AES Shady Point plant, the (kl ahona Gas & Hectric plant, and the
Rubl i ¢ Servi ce Gnpany of klahona plant all utilize or have the ability to
utilize Womng coal, the adjusted narket price for which "ranges from
$21. 77 to $17.27 to $16.27 per ton for these potential purchasers."
(Satenent of Reasons at 2.) Athough AES al so uses high sul fur, surface
mned coal fromsources in (kl ahoma, which the other two plants do not, KMF
states that AES contractual arrangenents wth the suppliers of this coal
are confidential so no narket equivalent figures are available for 1995.

KMF acknow edges that it sold 4,541 tons of coal in 1995 but argues that the
priceit received for that coal was based on unique factors and does not
represent the average narket price for 1995. KMF submits that the average
unit value is $18.19 per ton and that its advance royalty obligation for the
first continued operation year is $57, 627.

In response, M\VE disputes the rel evancy of Woming coal prices. 4/ It
further alleges that it didnot rely on KMF s 1995 coal sal e to establish
val ue for advance royalty purposes; rather it used sal es by other (kl ahona
Federal |eases providing coal to the AES Shady Point plant, the sane pl ant
to which the Red Bank No. 1 mine on KMF s | ease provides fuel, to conpute
the advance royalty for the lease. M explains that all unit val ues
utilized to determne the wei ghted average val ue properly reflected
transportati on and washing al |l onances and that it excluded fromthe val ue
basi s any paynents nade for the supply of |inestone or the renoval of ash
required by AES contracts wth coal suppliers. M&insists that, in
accordance wth 43 CF R 8§ 3483.4, its unit val ue determnation was
properly based on average prices of conparable coal sold at the sane tine in
the sane narket.

KMF, as the party challenging M wunit val uation, has the burden of
showng that MM calculation nethod is in error. See Seagull Energy Qirp.,
148 1BLA 300, 309 (1999), and cases cited. KMF has failed to neet that
burden inthis case. KMFrelies solely on the price of Wonming coal as the
foundation for its claimthat MM unit value is too high. The regul ations,
hownever, require that the unit val ue be "[c]onputed at the average unit
price at which coal fromother Federal |eases in the sane regi on was sol d"
during the relevant period. 43 CE R § 3483.4(c)(2) (enphasis added). W&
find that MM correctly based its unit val uation on the net unit prices per
ton for coal fromother (kl ahona Federal |eases furnishing coal to the AES
Shady Point plant. Accordingly, we conclude that B.Mproperly relied on
that figure inits February 21, 1996, decision ordering KMFto pay advance
royalties in lieu of production.

4/ As stated above, the BLMdeci sion in question assessi ng advanced royalty
was based on the fair narket unit val ue conputed by MME The appearance in
this case by counsel for BLMwas for the purpose of providing for the record
a docunent prepared for BLMby MV in support of its val ue determnation.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromin IBLA96-270 is affirned and the appeal docketed as | BLA 97-
480 i s di smssed.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Burski
Admini strative Judge

151 IBA 41



